STATE OF MAINE
DEPARTMENT OF ENVIRONMENTAL PROTECTION

JOHN ELIAS BALOAGCCI DAMIDF LITTELE

GOYERMOR COLAREICHER

MEMORANDLUM

TO The Board of Environmental Protection
FROM Molly Zogby, Bureau of Land & Water Quality, Augusta
RE Consent Agreement for John Cushing d/ta Cushing Construction

DATE June 15, 2006
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Statute and Rule Reference: The Performance Standards for Excavations, 38 MR S A Section 49¢-D,
establish the operating requirements for gravel pits  Sechion 490-[X8) states, 1n pertinent part, that all reclaimed
and unreclaimed areas, of a mumng operation must be naturally intemally drainang at all tumes unless a vanance 1s
obtained from the department

The Protection and Improvement of Waters Act, 38 MR S A Sectien 413, states, in pertinent part, that no person
shall directly or indirectly cause so1l matenal to be discharged into waters of the State without a permut therefor
from the Department

Location: Readfield, Mawne

Deseription: On June 17, 1997, Enic O Elvan and Elmer E Elvin subrrutted a “Notice of Intent to Comply™
pursuant to Section 490-C of the Performance Standards for Excavations o mme sand and gravel from propenly
adjacent to Route 17 in Readfield John Cushuing secured a lease agreement with Enic O Elvin and Elmer E Elvin
to mine gravel and sand on this property

On June 13, 2005, John Cushing notified the Department by telephone that he had breached a section of the upper
pit, causing water stored in this area to flow into the lower pit and breach the pit wall. On June 16, 2005,
Department staff inspected the gravel pit and found that the pit walls had been breached, causing a discharge of
sediment 1nto an adjacent stream and Maranacook Lake At the time of the site inspection, the prt had ceased
draming externally

Environmental Issues: Gravel pits have the potential to create erosion and sedmentation problems from
uncontrotled runoff, groundwater pollution from fuel spills and equipment leaks, air pollution from uncentrolled
dust sources, nose pallution, traffic concerns and safety concerns from steep unstable slopes  These concerns are
addressed by operating a pit in comphance with the Performance Standards for Excavations

In January 2006, staff deterrruned that no more external dramnage oceurs and the area 1s properly stabilized

Department Recommendation: The Department recommends acceptance of this Consent Agreement stipulating
that John Cushing pay a monetary penalty of $3,076 00, half of which has been paid The remainder 15 due June

30, 2006

Restorative actions should be successful in thes siuation and operational modifications will ehminate impacts
beyond project boundanies
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STATE OF MAINE
DEPARTMENT OF ENVIRONMENTAL PROTECTION

STATE HQUSE STATION 17 AUGUSTA, MAINE 04333
DEPARTMENT ORDER
IN THE MATTER OF
JOHN CUSHING dfb/a ) ADMINISTRATIVE
Cushing Construction JCONSENT
PO Box 171 ) AGREEMENT
Readlield, ME Y (Perf Swis For Excavatwon, § 413)

Thus Apresment by and among John Cushung d/bfa Cushung Construction, the Mane Board of
Environmental Protection (the “Board™) aod the State of Maine Attomey General 15 entered into pursuant (o
38 MR S A §347-A and 1n accordance wath the Depariment of Environmental Protection {“Department™)
Consent Agreement Policy, as amended

The parties agree as follows

1 Eric O Elvin and Elmer E Elvin own a parcel of land located adjacent 1o Route 17 1n Readfield,
Marmne as descnibed and recorded m Bocok 4333 on Page 264 of the Kennebec County Registry of
Deeds

2 Cm June 17, 1997, Enc O Elvin and Elmer E Ehnn filed a “Notce of Intent to Comply’” pursuant

to the Performance Standards for Excavations, 38 M R 8 A § 490-C, to mune gravel and sand on
the property descnbed in Paragraph 1 of thus Agreement

3 John Cushing d'b/a Cushing Construchion 25 & sole proprietorship has secured a Jease agreement
with Enc O Ebvin and Elmer E Elvin 1o mune gravel and sand on the property described in
Paragraph 1 of tlus Agreement

4 The property described in Paragraph 1 of thus Agreement contains a poruon of 2 nver, stream or
brook as defined by the Natural Resources Protection Act, 38 MR S A § 480-B(9), 2nd waters of
the State as defined by the Protection and Tmprovement of Waters Acl, JSM R S A § 361-A(7)
This straam 15 a tributary to Maranacook Lake

5 ©On June 16, 2005, Department staff mspected the property referred 1o wn Paragraph 1 of thus
Agreement and found that the operaior breached a section of the upper pit, causing water stored 1n
(s area to flow into the Jower pit The lower pat wall was breached by the flow of water from the
upper pit, cansing a discharge of sediment into an adjacent stream and Maranacook Lake

] By operating a gravel pit that drams externally without first obtainmng a icense from the
Departmemnt, John Cushing d/b/a Cushing Construction violated the Performance Standards for
Excavations, 38 M R S A § 490-D(8)

7 By discharging poilutants, namely soil matenal, into the waters of the State of Maine without a
license from the Department, John Cushing d/b/fa Cushing Construchon violated the Protection
and [mprovement of Waters Act, 38 MR S A §413(1)

B On Qclober 4, 2005, the Department 1ssued a Notice of Violation to Joha Cushing d/bfa Cushung
Construction for the violations described 1n Paragraphs 5, 6 and 7 of this Agreement



JOHN CUSHING d/b/a 2 ADMINISTRATIVE

Cushing Consuruction YCONSENT
) AGREEMENT

JPerl Stds For Excavatons, § 413)

9 On October 21, 2005, John Cushung d/b/a Cushing Construction submtted a restoration plan to
completely restare the area of the gravel pot that drains extemally  The restoranon plan, prepared
by Clark Consultng, 15 dated October 16, 2005  All restoration will be completed by November
1, 2006 1n accordance wath thus plan, which was approved by Department staff’

10 On Janusacy 20, 2006, Department stafT inspected the property dascnbed in Paragraph 1 of this
Agrecment and determuned thai the area that dramed externally has been stabihized in accordance
wath the restoration plan prepared by Clark Consulung, dated October 16, 2005

11 The Board has regulaigry authonty cver the activities descnbed heremn

12 This Agreement shall become effective only 1f 1t 15 accepied by the Board and approved by the
Attorney General

13 To resolve the violations referred w0 in Paragraphs 5, 6 and 7 of s Agreement, John Cushmg
d/b/a Cushing Construction agrees to pay the Treasurer, State of Mawne, in accordance with the
tollowng, the sum of three thousand seventy six dollars ($3,076 04} as a crvil monetary penalty

A Upon signing the Agreement pay the sum of one thousand [ive hundred tturty eight dollars
{$1,53800)

B Mo later thao June 30, 2006 pay the sum of one thousand five hundred durty eighs dollars
($1,538 00)

14 The Board and whe State of Mame Anomey General grant John Cushung d/b/a Cushnp
Construction a release of their causes of action agamnst John Cushing dbfa Cushang Construction
for the specitic vielations hsted m Paragraphs 5, 5 and 7 of this Agreement on the express
condition that all actons hsted 1o Paragraph 13 of this Agreement are completed in accordance
with the express terms and conditions of this Agreement The release shall not become effective
until this condihion s sansfied

ITNESS REOF the parties hareto have executed ihus Agresment consistng of two (2) pages

o (H_l/! DATE 4/"0?0 ‘Dé

CUSHING

BUARD OF ENVIRONMENTAL PROTECTION

BY DATE
MATTHEW SCOTT, CHAIR

SEEN AND AGREED TO
STATE QF MAINE

BY DATE
MARGARET A BENSINGER, ASSISTANT ATTORNEY GENERAL




